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Tax Titles in General
Perhaps nowhere in the law is the warning "caveat emptor" more
appropriate than in the case of a purchaser of a tax title. It has been
said of a tax deed that "no document of purported legal dignity has
been treated more ignominiously by the legal profession than the taxsale deed."' Another writer has said that "in most of the states the entire procedure is such that it is well nigh impossible to assure the validity of a tax deed." 2 Certainly, few legal documents are treated with
less respect than tax deeds. The legal profession in general seems to
have concluded that titles derived through tax sales are untrustworthy.
This feeling of prejudice has carried over to title insurance companies,
and requirements beyond mere compliance with statutory procedures
may be necessary before the title can be insured. For example, seventeen states have rejected tax titles as unmarketable unless the purchaser has obtained a judicial decree quieting title or has further secured his title by adverse possession. 4 A number of Florida mortgage
companies even require a notation on the title insurance binder and
policy stating that "title was not derived through a tax title." Some
prominent Florida law firms refuse to approve a tax title unless there
has been a quiet title suit or a quitclaim deed has been obtained from
the person who was the record title holder before the tax sale. This
policy is followed even if suit against the grantee in the tax deed has
been barred by Florida Statutes, section 196.09.1
B.A.E. 1960, LL.B. 1963, University of Florida.
1. Note, 62 HARv. L. BEv. 93 (1948).
2. Simpson, Tax Delinquency, 28 ILL. L. REv. 147, 151 (1933).
3. Thompson, Tax Titles in Florida,6 U. FLA. L. REV., 1, 5 (1953).
4. Bowen, FloridaTax Titles, 7 Mma L. Q. 497, 506 (1953).
5. This statute provides that if the tax deed grantee or his heirs, devisees, or
assigns have paid the taxes on the property for twenty successive years, no action

can be brought against them by the former owner or persons claiming through him.
The statute also provides for a quiet title suit by the tax deed purchaser.
[1505]
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Tax deeds are purely statutory in origin, and lack a common-law
background. This is probably one of the reasons for the cool judicial
reception tax deeds have received.8 The courts generally examine tax
titles very closely and require the strictest compliance with statutory
formalities even in instances in which strict compliance would have
made no difference in the outcome. Voiding a tax title on the ground
that the statutory procedure was not strictly complied with is an easy
way to reach a decision that often may be motivated by other reasons,
namely, the equities or "inherent justice of the cause." One writer has
advanced the interesting theory that the tax title problem has a circular effect. That is, tax titles are invalidated because the price paid is
confiscatory, and the price paid is confiscatory because tax titles are
notoriously liable to be invalidated.7
What is behind this prejudice against tax titles? The answer to this
question is twofold. First, since tax sales are purely statutory, the sale
can be avoided upon proof of any deviation from the prescribed statutory procedure. Such deviations are fairly common since complex statutory procedures are often entrusted to unskilled or apathetic local
officials. Strict compliance with the statutory procedures thus may be
the exception rather than the rule. Second, "the involuntary character
of the sale and the disproportion between the value of the land and the
purchase price create a judicial predilection in favor of the former
owner which prompts the courts to seize upon harmless procedural
8
defects as grounds for invalidating the tax title."
The Delinquent Taxpayer
Courts have always been reluctant to permit a person to be deprived of his property by an administrative process and are often
swayed by the equities or a glance ahead at the possible results.9 The
complicated process for obtaining tax deeds seems to indicate a legislative intention that land should not be taken from a landowner until
he has been given every reasonable opportunity to redeem the land.' 0
One might wonder how justified is this protection of the delinquent
taxpayer. Under assessment procedures prevalent throughout Florida,
taxes are far less than they could be in relation to the actual value of
the land. The liberal homestead tax exemption"' further mitigates the
6. Crum, A Commentary on North Dakota Tax Titles, 29 N.D.L. Rxv. 225
(1953).
7. Note, 62 HAzv. L. REv. 93, 100 (1948).

8. Id. at 94.
9. 3 COOLEY, TAx -Ox §1382 (4th ed. 1924).
10. Young, The Tax Deed-Modem Movement Towards Respectability, 34
RocEy MT. L. fxv. 181, 193 (1962).
11. FLA.CoNsT. art. X, §7.
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tax burden in many instances. There is certainly no reason why property owners should be allowed to neglect the payment of taxes. When
this is done, it is at the expense of the taxpaying public. It has been
suggested that after preliminary attempts to collect delinquent taxes
have been exhausted, two types of delinquent taxpayers remain: those
who are unwilling to pay, and those who are definitely unable to pay.
There is no reason for leniency to the unwilling, and leniency can be of
no help to those who are completely unable to pay,12 so why be lenient?
The Purchaser
It has often been said that in tax deed controversies, too much consideration is given to the delinquent taxpayer and very little to the person who purchases the tax deed. In trying to protect landowners,
courts repeatedly construe statutes in the most technical manner possible.
It is difficult for the purchaser to protect himself. He must rely on
the efficiency of the clerk, and a glance at the cases reveals that this
efficiency is often lacking. It may be difficult to discover jurisdictional
errors even in accurate records, and in the incomplete or erroneous
records that are often encountered, this task may be impossible. It
should be pointed out that a purchaser can bring a suit to quiet title or
obtain a quitclaim deed from the former landowner. Although these
alternatives may solve the problem in some cases, they are often time
consuming and costly, particularly if a number of years have elapsed
since the tax deed was issued.
The State
In the headlong rush to protect the delinquent taxpayer against the
purchaser of tax deeds, one important interest is generally forgotten or
ignored; that is, the interest of the state itself. The state's interest in
-the collection of taxes is vitally involved. The tax sale is the final step
in the enforcement of the ad valorem property tax laws. Decisions
that allow a tax title to be upset may be partially responsible for the
difficulties experienced in the efficient collection of property taxes.' 3
This factor, however, has been suggested as a further reason for the
judicial aversion to tax deeds. The view has been expressed that tax
procedures were never really intended as a means of conveying title,
but only as a security device or lever to enforce payment of taxes.' 4
12. Fairchild, Tax Titles in New York State, 8 BRooK.yN L. Rv. 61, 70

(1938).
13. Bonneville, How Secure is Your Tax Foreclosure Title, 23 WAsHe. L.
132, 137 (1948).
14. Young, supranote 10.
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This approach has not proved feasible. Moreover, the inability of potential purchasers to secure a marketable title to property through tax
sales makes it virtually impossible to dispose of the tax-delinquent land
in times of economic depression or recession. Thus, at a time when
the state is greatly in need of tax sources, it will be left with a wealth
of property that is not producing revenue. This situation is illustrated
by the fact that it was necessary to pass the Murphy Act " in Florida
during the depression of the 1930's. The general taxpaying public suffers in such a situation because the tax-delinquent land is no longer on
the tax rolls.
Many states have enacted curative legislation to remedy certain
kinds of defects in tax proceedings. In Florida and most other states,
however, jurisdictional defects such as lack of notice are not cured by
such statutes. 6
Scope of the Article
This article deals only with administrative or statutory tax deeds
and notice of application for a tax deed in order to gain a valid title.
The article will examine the extent to which the courts of Florida have
required strict compliance with the pertinent state tax statutes and
also the effect upon title of a failure to comply with proper procedures
and formalities. No attempt will be made to discuss the entire procedure from the assessment and collection of taxes to the tax sale.
NoTIcE oF APPicAToN FOR A TAx

DEED

Before a tax sale can be held and a tax deed issued, several procedural requirements must be met. Perhaps the most important of these
is notice to the landowner. The Florida Supreme Court has declared
more tax deeds invalid for defects of notice than for any other reason.17
Two types of notice of application for a tax deed are required in
Florida: a published notice'8 and a notice that the clerk must mail to
the property owner.'0 Both types of notice have been held to be juris15. F.&

STAT. §192.38 (1968).

16. Day, Curative Acts and Limitations Acts Designed to Remedy Defects in

Florida Land Titles, 8 U. FLA. L. Irav. 865, 388-89 (1955); Thompson, Tax
Titles in Florida,6 U. FLA. L. REV. 1, 25, 27 (1953). There is some support for
the position that a curative act that in effect provides a period of time in which an
action may be brought for recovery of possession of the land can validate jurisdictional defects. Day, Curative Acts and Limitations Acts Designed to Remedy
Defects in Florida Land Titles, 9 U. FLA. L. E.v. 145, 159-77 (1956). But see
Reed v. Fain, 145 So. 2d 858 (Fla. 1962) wherein it was held that §95.23 of
the Florida Statutes did not apply to a void deed.
17. Thompson, Tax Titles in Florida, 6 U. FA. L. Rlv. 1, 18 (1953).
18. FLA. STAT. §194.16 (1963).
19. FLA. STAT. §194.18 (1963).
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dictional and mandatory, and their absence will cause a deed to be declared void. 20 Such jurisdictional defects cannot be remedied by curative acts in Florida.21 When a title examiner encounters a tax deed, he
must ascertain that these notice requirements were fully complied with
or take the serious risk that the title may be later invalidated if the
defect is considered material.
PrtiusBED NoncE

After receiving the application for a tax deed and the payment of
the proper fees, the clerk of the circuit court must cause a notice to be
published once each week for four successive weeks in a newspaper of
general circulation in the county in which the property is located.2 2
This requirement has been construed to mean that the first publication
must be at least twenty-eight days before the sale,2 3 each publication
exactly one week apart, and the last publication not more than thirty
days before the sale day.24 The newspaper can have a limited circula-

tion within the particular city so long as it is available to the general
public. 25 If no newspaper is published in the county, notice must be
posted for the same length of time at the courthouse door and in two
other places in the county. The statute specifies in detail the proper
form of notice.20 One further requirement is that the clerk must file
in his office proof of the publication or posting of the notice on or before the date fixed for the sale of the property. Also, if there is no
newspaper the clerk is directed to fie in his office a certificate stating
where and on what dates the notices were posted.2 7
Cases Construing Published Notice
A surprising amount of litigation and controversy has occurred over
the simple requirement of published notice, and the courts have almost
uniformly required strict compliance with the statutes. Errors in the
published notice, such as misspelling a name 8 or stating that the property was assessed in the name of an unknown person when in fact the
person was named,2 9 have occasioned the invalidation of tax deeds.
It has been stated repeatedly that if the clerk does not give notice
20. Wells v. Thomas, 78 So. 2d878 (Fla. 1955).
21.
22.
23.
24.
25.
26.
27.
28.
29.

See text at note 16 supra.
F. . STAT. §194.16 (1963).
Stewart v. Gadarian, 141 So. 2d 289 (1st D.C.A. Fla. 1962).
Ozark Corp. v. Pattishall, 185 Fla. 610, 185 So. 833 (1939).
Johnson v. Taggart, 92 So. 2d 606 (Fla. 1957).
F. STAT. §194.16 (1968).
FLA. STAT. §194.17 (1963).
Hightower v. Hogan, 69 Fla. 86, 68 So. 669 (1915).
Kester v. Bostwick, 158 Fla. 450, 15 So. 2d 208 (Fla. 1948).
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of the application for a tax deed in substantial compliance with the
3 1 the
statute, the deed is void.30 In Ozark Corporation v. Pattishal,
court distinguished between laws intended for the guidance of officers
in tax proceedings and those intended for the protection of the citizen
and his property rights. "Guidance" laws will not render the proceedings void unless the rights of an interested party will be injuriously
affected, but, since "protection" laws generally will affect his rights,
they cannot be disregarded and must be strictly complied with. The
court evidently felt that section 194.16 was a "protection" law. This
case has often been cited as authority for requiring strict compliance
with the statute.
However, failure to comply strictly with the statute will not necessarily render the proceedings void in all cases. In Goodman v. Carter,32 the clerk had issued a tax deed in the name of the State of Florida instead of the County of Broward as it should have been, had
acted for the purchaser at the sale which he himself was conducting,
and had published a form of notice that he had taken from a repealed
former statute. The court availed itself of Florida Statutes, section
192.21, which provides in effect that a tax deed will not be void because of an act or omission on the part of the clerk or the various other
officers concerned with tax deeds, and found that these slight departures were insufficient to invalidate the deed. Moreover, it has been
held83 that the mere failure to include the date on a published notice
will not nullify the tax deed if that failure has not affected the rights
of the former landowners whose title was extinguished by the tax
deed. The court felt that notice published without a date was "substantial" compliance with the statute and that it "served every purpose
it was designed to serve." In this case there was also a failure to mail
notice.
The Attorney General of Florida has expressed the opinion3 4 that
any error in the description of the land in the published notice would
in most cases require a complete republication for the full required
time in order to constitute due process. It follows that the clerk cannot retroactively cure an error in relation to the notice.
In summary, published notice is a jurisdictional requirement and
almost any deviation from the statutory procedure, with the possible
exception of minor defects in the published notice itself, will probably
render a tax deed invalid.
30. Ozark Corp. v. Pattishall, 135 Fla. 610, 185 So. 333 (1939); Saunders
v. Collins, 62 Fla. 273, 57 So. 342 (1912).

31.
32.
33.
34.

135 Fla. 610, 185 So. 333 (1939).
158 Fla. 112, 27 So. 2d 748 (1946).
Taff v. Hodge, 132 Fla. 642, 182 So. 230 (1938).
[1949-1950] FrA.ATr'Y GEN. BIENNIAL. RP.214.
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MAnING OF NoTNCE

In addition to publishing the notice of application for a tax deed,
the clerk must mail copies of the notice to the property owner and
each mortgagee at least twenty days before the tax sale. A printed
copy of the published notice is considered sufficient. If the names and
addresses of these persons do not appear on the tax rolls for the year
in which taxes were last extended, the notice must be mailed to the
person who last paid the taxes on the property.35 The clerk must mail
a notice of sale to the municipality and other taxing districts in which
the property is situated. Also, he must make out a certificate to the
effect that he has mailed notice, and this certificate is prima facie evidence that the notice was mailed.
In the event that the addresses of the owners, mortgagees, or the
persons last paying taxes on the property are not ascertainable from
the tax rolls or tax collector's receipt book, no notice need be mailed,
30 It
and the clerk is directed to make out a certificate to that effect.
has been held,3 7 however, that the requirement of a certificate of nonservice, if the addresses are unknown and cannot be ascertained after
diligent inquiry, is directory and not mandatory. This raises an interesting question in a case in which the clerk does not produce such a
certificate. Is it to be presumed that the address was unknown or that
the clerk failed to perform his duty by mailing notice? The above
holding is questionable authority in a case arising today because it was
decided under the former statute. It seems doubtful that the same
result would be reached under the present statute, but, since titles are
often affected by deeds under older statutes, the title examiner should
be aware of these problems.
Section 194.18 further requires that the clerk make out a certificate
stating that he has mailed notice. The statutory form3 8 reads: "a cer19-, mail a
tificate that he, the clerk, did on the - day of ." The
at
copy of the notice addressed to
only recent case involving such a certificate required strict compliance
with the statutory form. In Holmes v. Kiser,39 the clerk's certificate
stated that a notice was duly mailed to "the owner, mortgagee or lienholder, if any, as required by law." The certificate failed to state the
date mailed or the name and address of anyone to whom it was
mailed. Despite the fact that there was considerable evidence that
two notices had been mailed to the proper owner, the court held the
35. FLA. STAT. §194.18 (1963).
86. FLA.STAT. §194.18 (1963).
37. Sudduth v. Hutchison, 42 So. 2d 355 (Fla. 1949).
38. FLA.STAT. §194.18 (1963).
39. 188 So. 2d 782 (lst D.C.A. Fla. 1962).
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tax deed invalid. The court did not feel that the facts justified a "departure from the clear requirements of Section 194.18 ... ." From
this case, it appears that the clerk's certificate must contain the names
and addresses of the proper persons even if they in fact receive notice.
One might question this as a departure from the policy behind the
notice statutes.
Statutory Changes
It is important to note that the statute requiring the mailing of
notice has been changed several times, the most recent amendment
occurring in 1943.40 The law governing tax deeds is that in effect
41
when applications are made rather than when certificates issue;
therefore, in a case involving a tax deed, care must be taken to ascertain the date when the application was made. Under former statutes
neither failure to mail nor failure to receive notice was of any consequence. Today, of course, only failure to receive the notice is inconsequential. 42 No attempt will be made in this article to analyze each of
the successive statutes, but this potential hazard should be kept in mind.
Failure To Receive Notice
Although section 194.18 requires a mailing of notice to the owner
and mortgagees, the statute specifically states that "the failure of the
owner, mortgagee, or municipality or other taxing district, to receive
such notice shall not affect the validity of the tax deed issued pursuant
to such notice."43 However, in deciding whether the clerk, pursuant
to the statute, has "mailed a copy of the notice," the courts have apparently considered and given some weight to the fact that notice was not
received. The crucial question in many of the cases seems to be
whether notice as mailed by the clerk will be relatively certain to reach
the proper persons. If it is alleged that notice was not in fact received,
then it is easy to see why this factor might weigh heavily in the court's
decision. Although specifically made unnecessary by statute, actual
receipt of the notice may be critical in certain types of cases, particu44
larly those involving co-tenants.
Another related area in which a problem could easily arise is the
question of what constitutes sufficient notice to certain classes of individuals such as minors or insane persons. There are no holdings directly in point concerning persons under legal disability, 45 although
40. Fla. Laws 1943, ch. 22079, §11, now FLx. STAT. §194.18 (1963).
41. Thacker v. Biggers, 48 So. 2d 750 (Fla. 1950).
42. See subheading "Failureto Receive Notice"infra.
43. FLA. STAT. §194.18 (1963). (Emphasis added.)
44. See subheading "Co-tenants" infra.
45. There is a line of cases holding that in certain instances constructive
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this factor would very likely be considered by the courts. 46 In a 1957
opinion, the Attorney General reasoned that notice to an insane person
alone would be insufficient and would not constitute due process. The
opinion stated that copies of notice should be served on both the insane
person and his guardian, and if there is no guardian, one should be
appointed. 47 However, this raises the question of how the clerk is to
know that the owner is insane if the title is not in a guardian's name.
IpouoPER NoTica
The requirement of mailing notice of the application for a tax deed
has occasioned a large amount of litigation, and the consequent "hairsplitting" by the courts has left the state of the law unclear. It is difficult to determine which minor variances will be allowed and which of
them will cause tax deeds to be invalidated. Clerks have found innumerable and even ingenious ways of mistakenly deviating from the
seemingly simple language "shall mail a copy of such notice to the
owner." This innocent sounding phrase has been found to be fraught
with ambiguities.
Some of the early cases established a very strict view of the clerk's
duty to ascertain the proper address of the owners and persons last
paying taxes.
In Nail v. Browning,48 the landowner was one Melson. The notice
was mailed to him in Yelvington, Florida, presumably the location of
the land although Melson had never resided there. Despite the fact
that notice was also mailed to the person last paying taxes, who was
now deceased, the clerk's efforts were found to be lacking. Melson
was a large landowner in the county, and the court said that the clerk
should have obtained his address from another recorded deed that
stated Melson's address as New York, New York, or from personal inquiry. The court further said that mailing of notice is not merely perfunctory and an official charged with that duty must make a diligent
effort to ascertain the addresses of all parties to whom notices should
be sent. One wonders whether notice would not have been just as
likely to reach the owner if addressed to "Yelvington, Florida" as if
addressed to "New York, New York," since this was apparently the
extent of the address that appeared in the clerk's official records.
service binds all persons, including minors and insane persons, unless an exception is expressly created. See Kooman, Constructive Service in Florida, 9 U.
FLA. L. lElv. 1, 7 (1950) and the cases cited therein. However, it seems questionable whether this reasoning would be applied to a notice of application for a
tax deed.
46. See Mirabella v. Kicklighter, 113 So. 2d 397 (2d D.C.A. Fla. 1959).
47. [1957-1958] FL. Arr'v GEN. BNNrL- REP. 143.
48. 73 Fla. 316, 74 So. 315 (1917).
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In Pratt v. Pope,49 notice was found insufficient when mailed to
"Daytona, Florida," the situs of the land in question. The owner was
in fact a resident of Massachusetts. The court said that his Massachusetts address was on the deed to the property as well as on some old
correspondence with the clerk relating to the payment of taxes on the
land. The court felt that the clerk had not made a diligent effort to
mail the notice to the proper address.
The present statute, which was passed in 1943,50 possibly as a reaction to these and other holdings, specifically restricts the clerk's duty to
an examination of the tax rolls and the tax collector's receipt book.
Minor errors have in some instances been ignored and the tax deed
held valid. This has been particularly true of situations in which the
equities of the case were with the purchaser. For example, in one
case 5 ' a tax deed was upheld although the notice erroneously stated
that the land was assessed to a corporation instead of to a firm with a
very similar name which was doing business in the same county. This
is exactly the type of minor error that a court will seize upon to invalidate a tax deed when the court feels for some reason that the delinquent taxpayer should not lose his property.
A good example of the way the courts will consider the equities of
the case to find that section 194.18 was not complied with is Heinberg
v. Andress.52 The plaintiff held title under a tax deed. Some years
after the plaintiff had obtained his tax deed, the defendant purchased
a tax deed to the same property. However, no notice was mailed to
the plaintiff or to the last person paying taxes. Although the defendant insisted that the plaintiff was not entitled to notice (the plaintiff's
name and address did not appear on the rolls), some time after the
tax sale he caused notice to be sent to the plaintiff and the last person
paying taxes. The court seized upon this inconsistent action by the
defendant and apparently weighed it heavily against him. The plaintiff had illustrated his good faith by redeeming the tax certificates after
he finally received notice. The court discussed all the circumstances
of the case, and after mentioning the "inherent justice" and "equities"
of the cause decided that the plaintiff should prevail.
Effect of Section 194.24
Florida Statutes, section 194.24 provides: "All such deeds [tax
deeds in proper form] shall be prima facie evidence of the regularity
of all proceedings from the valuation of the lands by the assessor to the
49.
50.
51.
52.

78 Fla. 270, 82 So. 805 (1919).
Fla. Laws 1948, ch. 22079, §11, now FLA. STAT. §194.18 (1968).
Tindel v. Griffin, 157 Fla. 156, 25 So. 2d 200 (1946).
45 So. 2d 488 (Fla. 1950).
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issuance of such deed, inclusive." Some states 53 have given similar
statutes an effect that is almost a conclusive presumption. This statute
has frequently been raised by purchasers of tax deeds who contended
that this statute bars attack by a delinquent taxpayer who claims he
was not given notice. Since lack of notice is considered a jurisdictional defect in Florida, the constitutionality of a statute curing such a
defect would be questionable.
In Locke v. Stuart,5 4 the court discussed the application of section
194.24 in such a situation. In that case, notice was not sent to the
record owner, and the tax deed purchaser attempted to raise section
194.24. The court said that this statute simply does away with the
necessity of the purchaser of a tax deed having to prove every procedural step in the tax deed proceedings. In the case at bar the record
title holder had overcome the presumption of regularity by obtaining
an affidavit from the clerk stating that notice was not mailed.
Section 194.24 was given broader effect in Clark v. Groves.55 Contradictory testimony was given concerning whether notice was received, and the court held that under section 194.24 it must be presumed that notice was given. Thus, in effect, this case held that the
clerk is not required to keep a record of mailing notice. It was also
alleged that the clerk had not filed proof of publication before the tax
deed issued. The court dismissed this contention, saying that the burden of proof of this fact was on the person contesting the deed and it
was not met by him in this case.
Presumption That the Clerk Perormed His Duty
The most significant exception to the strict compliance generally
required in relation to notice is Wells v. Thomas,';6 which was an action
to quiet a title based on a tax deed. The tax deed was contested on
several grounds. First, the numbers of the tax certificates were recited
in one place in the notice, and the description of the land was recorded
in a different place without any means of identifying the certificates
with the description of the land. The supreme court, reversing the
lower court, held that this was insufflcient to invalidate a tax deed.
Second, the delinquent taxpayer claimed that he did not receive notice and that there was nothing in the clerk's office to show that notice
was mailed. The court rejected a contention that Florida Statutes, section 192.48 could be raised as a bar against improper notice. That
statute was a one-year so-called "short" statute of limitations intended
53.
54.
55.
56.

E.g., De Fraites v. State, 227 Miss. 496, 86 So. 2d 664 (1956).
113 So. 2d 402 (1st D.C.A. Fla. 1959).
154 Fla. 13, 16 So. 2d 840 (1944).
78 So. 2d 878, 384 (Fla. 1955), commented upon in 9 U. FLA. L.

REV.

108 (1956).
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to cure minor informalities and irregularities in tax deed proceedings.
The court said that this statute does not bar an attack on jurisdictional
grounds, and failure to mail notice is a jurisdictional defect.
As to the delinquent taxpayer's contention that notice was not
mailed, the court advanced some remarkable reasoning, considering
n
the fact that they were dealing with a tax deed:
But there is nothing to show that it was not mailed, nor is there
a certificate of the Clerk stating that the addresses of the former
owner or the person last paying taxes upon such lands do not
appear on the tax roll or the tax collector's receipt book . ..
which certificate is just as much a statutory requirement as is
the certificate showing mailing of the notice....
The court felt that it was just as reasonable to infer that notice was
mailed and that the record of mailing became misplaced, as it was to
infer that the clerk completely ignored his statutory duty. "To do
otherwise under the circumstances would amount to an imputation of
fraud against the Clerk and this we will not do in the absence of more
compelling evidence," said the court.58 Perhaps this case, as an unusual deviation from the normal judicial attitude toward defects in
notice, can be explained on the basis of its particular facts. The equities, which are so often against a tax deed purchaser, strongly favored
him here. The delinquent taxpayer had purchased the property under
a tax deed in 1928 and paid no taxes for over twenty years. Wells,
who claimed under the tax deed purchaser, had prevented the land
from later going to the state under the Murphy Act by paying the
taxes from 1929 to 1933, and he had exercised dominion over the property and paid the taxes from 1944, when he had purchased the property, until 1951. In light of these facts, it is not difficult to see why
Wells was protected.
In the later case of Mirabella v. Kickliter,5 9 the tax deed purchaser
attempted to apply the broad language of Wells v. Thomas to create
the presumption that the clerk had performed his statutory duty in
relation to notice. Notice was mailed to the current owner's father who
was deceased. The minor owner, who had paid the previous year's
taxes, never received notice. On the tax roll her address was stated,
"C. J. Kickliter, care of C. V. McClurg, Lakeland, Florida." There was
nothing to show that notice had been mailed to this address. The
court refused to extend the rule of Wells, and said that merely because
the clerk certified that he had mailed notice to certain persons, it could
57. 78 So. 2d at 384. (Emphasis added.)
58. 78 So. 2d at 884.
59. 113 So. 2d 897 (2d D.C.A. Fla. 1959).
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not be assumed that he had gone further and mailed it to everyone
else to whom he should have sent it.
Again, the facts strongly favored a finding of invalidity. The owner's uncle had purchased the tax deed, and had "pocketed" the notice
to keep the owner from seeing it. For almost ten years, the owner was
unaware that a tax deed had been issued, and because of her uncle's
actions she did not even realize that she had inherited the property;
moreover, she did not reach majority until some years after the tax
deed was issued. Other grounds, not germane to this article, also
strongly favored a finding of invalidity.
Co-tenants
The question of exactly to whom notice must be mailed when property is owned jointly has resulted in some interesting cases. As might
be expected, in relation to tenants in common, it has been held6" that
notice must be mailed to all of the tenants or the deed is invalid. The
real problem has arisen when property is held by the entireties.
In Montgomery v. Gipson,61 the property was held as an estate by
the entireties. Notice was mailed to the husband, and although he
testified that he did not receive it, the mailing was held sufficient.
This was, of course, because the owner need not receive the notice; it
is enough that it was properly mailed to him at his address.62 The
wife's notice, however, was mailed to the wrong address. The court
found that a tax deed issued on the property was invalid because notice to one spouse is not sufficient when property is held by the entireties. Despite the characteristics of such a tenancy, the court said there
were still two owners and both must join in a conveyance; therefore,
notice must be mailed to both. The court noted that the words "substantially in the following form" which appear in the statute requiring
published notice, do not appear in section 194.18, and that statute is
not satisfied except by due performance of every step in the proceedings.
A recent Second District Court of Appeal case, Alper v. LaFrancis,63 carried this notion a step further. In that case, the land was also
owned as a tenancy by the entireties, and both husband and wife denied that they received any notice. Failure to receive notice, it will
be remembered, should make no difference, 64 but here again, as in
many other cases holding tax deeds void, the court found it necessary
60. Thacker v. Biggers, 48 So. 2d 750 (Fla. 1950).
61. 69 So. 2d 805 (Fla. 1954).
62. See note 43 supra and accompanying text.

63. 155 So. 2d 405 (2d D.C-.A Fla. 1963).
64. See note 43 supra and accompanying text.
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to mention this factor. The clerk had mailed a single notice addressed
to: "Joseph G.and Clara L. LaFrancis," and the lower court held that
mailing of a single notice to the spouses at their proper address did not
comply with the statute. On appeal, the tax deed holder relied upon
a New Jersey case, In re Communipaw Central Land Co.,65 which
held that a single notice mailed to tenants in common at a single address was proper. However, the court rejected this case as authority
and instead relied on another New Jersey case, McCandless, Inc. v.
Schaffer.66 In McCandless, the husband was the sole owner of the
property in question, and the notice was addressed to both him and
his wife. The couple was having domestic difficulties and the husband
was rarely at home. From these circumstances, the New Jersey court
concluded that if the notice was mailed, the wife probably kept it as
her own, and the fact that a combination address was used probably
accounted for the fact that it was not received by the husband. The
Florida court stated that McCandless was "of more persuasive authority" than the Communipaw case.
The dissent argued that the McCandless decision was entirely
proper, but presented an entirely different situation from the case at
bar and should not be considered decisive under the present facts.
The dissenting judge felt that the Communipaw case was much closer
to the facts of the instant case and that very likely the court would
have ruled the same way had the property been held by the entireties.
In the McCandless case, there was no way of knowing what the result
would have been.
The majority further said that regardless of the New Jersey cases,
Montgomery v. Gipson,67 a Florida case, was controlling. After quoting extensively from Montgomery, the court stated that the rationale in
the two cases is indistinguishable, despite the fact that in the Montgomery case the notice was mailed to only one spouse. "'[S ]ubstantial' compliance is not enough in tax deed situations .... [T]he terms
of the statute meant to protect [the delinquent taxpayer] must be
more strictly complied with than in this instance," said the court.68
In a well-reasoned dissent, Judge White quoted the portion of Florida Statutes, section 194.18 that states that failure to receive notice will
not affect the validity of tax deeds. Judge White felt that evidence
that notice was not received is proper only in the event of a denial that
the clerk had, in fact, sent the notice. He also thought the fact significint that most businesses, as well as government administrative officers
65.
66.
67.
68.

26 N.J. Super. 125, 97 A.2d 176 (1953).
103 N.J. Eq. 170, 142 Ati. 566 (1928).
69 So. 2d 305 (Fla. 1954).
Alper v. LaFrancis, 155 So. 2d 405, 407 (2d D.C.A. Fla. 1963).
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throughout the state, have long addressed important mail to husband
and wife jointly. Mere speculation that such mail might fall into the
hands of one spouse is not a valid reason for voiding a deed. This
could just as easily happen if letters were sent to each spouse at the
same address. Moreover, all this speculation is irrelevant, because the
legislature has clearly specified that failure "to receive such notice shall
not affect the validity of the tax deed .. ..-19
The point is certainly well taken that whether notice was received,
or was likely to be received, is entirely irrelevant to the question at
hand. Moreover, Montgomery v. Gipson is dubious authority for the
Alper result because of the difference in facts. Even if receipt of notice were an issue, common business usage and the usual practices of
the state's officers should not be ignored. However, again we encounter the judicial prejudice against tax deeds.
CONCLUSION
Certainly a landowner is entitled to be notified before his land can
be sold for taxes, but is not the tax deed purchaser also entitled to some
protection? The prospective taxpayer and his property are encased in
a multitude of safeguards and restrictions to such an extent that the
avoidance of paying taxes has become an art.5
At one time, the judicial attitude toward tax deeds was justifiable.
Today, however, in most instances an impoverished landowner is not
being thrown out into the cold by a land speculator who pays only a
few dollars for land worth a great deal. The small landowner is protected to a large extent by our homestead laws, and real estate taxes
are not so great that they cannot be paid by the average person. In
fact, in many areas the relative insignificance of taxes upon homeowners borders on the ridiculous. Moreover, modem transportation
and communication make unnecessary a large portion of the due process protection that was once necessary.
Under statutes as they now exist, a tax title purchaser, particularly
a remote purchaser, is virtually unable to protect himself. Even after
the most careful search it is often impossible to find certain types of
irregularities in the tax deed proceedings, and these irregularities may
later invalidate the title. For the most part, purchasers must rely upon
the clerk to perform his duty properly. Unfortunately, all clerks do
not meet the highest standards of care and competence. A suit to
quiet title can in some instances be brought at a relatively small cost.
However, in many cases this procedure can be very costly, and the
value of the land may not justify a large expenditure.
69.

FLA. STAT.

§194.18 (1963).

(Emphasis added.)

70. Fairchild, Tax Titles in New York State, 8 BRooas.YN L. REv. 61, 67

(1938).
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Numerous methods have been suggested to insure the validity of
tax titles and thereby protect tax deed purchasers. The suggestions
include everything from in rem judicial foreclosures to providing for
damage claims against the state for losses caused by errors of its public
officers. 71 At present, however, an effective remedy has not been
found and the various ameliorative proposals show little promise.
Many statutes have been passed in attempts to cure mistakes and
errors in tax deed proceedings, but even these have been constantly
eroded by judges. The courts enjoy the advantage of viewing the
proceedings in retrospect, and, of course, have the final word.
As has been illustrated by the cases discussed in this article no
definite principles can be stated with regard to notice as a requirement
for the validity of tax deeds in Florida. The courts seem to consider
the cases one by one and decide on the basis of the equities of the individual cases. Until the judicial attitude toward tax deeds is altered,
no significant strides can be made toward removing the aura of disrepute that surrounds tax titles. Until the courts and lawyers in general
change their outlook, the prospective purchaser and title examiner had
best require strict compliance with all of the requirements in regard to
notice, or they may later find that indeed "a tax title is no title at all."
At present, perhaps we should continue to say to the purchaser of a
tax title: "Caveat emptor."

71. Allen, Collection of Delinquent Taxes by Recourse to the Taxed Property,
PRoB. 897, 401 (1936); Bonneville, How Secure Is Your
Tax Foreclosure Title?, 23 WASH. L. REv. 132, 137 (1948); Note, 62 Huv. L.

3 LAw & CoTmn.
Ex,. 93, 100 (1948).
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